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Sub-contractor Addition and Substitution
Policy and Procedure

Purpose

The purpose of this Policy is to state the policies and practices which all City
departments should follow to obtain the previous written Board of Conirol consent
required for a City contractor to add a subcontractor, or to substitute one subcontractor
for another subcontractor, under a City contract.

Policy and Procedure

Each subcontractor proposed for a City contract, whether for a purchase, public
improvement, or professional services, must be approved by the Board of Control (the
“BOC”) prior to the commencement of work and or services by the subcontractor.
Subcontractor approval will be considered by the BOC upon recommendation of the
department Director. A subcontractor identified as a certified Cleveland-Area Small
Business (“CSB”), a Minority Business Enterprise (“MBE”), or a Female Business
Enterprise (“FBE”) (each generically also a “certified sub-contractor”) proposed for a
contract, whether as an additional or substitute subcontractor, must also be verified as
such by the Office of Equal Opportunity (“OEQ™).

Note: The City assumes no obligation to pay, and will not pay, a contractor for
any work and or services performed by a sub-contractor on the contract prior to
Board of Control approval of that sub-contractor.

Except upon occurrence of an emergency requiring immediate use of a subcontractor to
prevent an interruption of public service or endangerment of public health, safety or
welfare as declared and determined solely by the Director, the prime contractor is
responsible for submitting all required supporting documentation to the contracting
department Director, through the designated Project Manager for the contract (the
“Project Manager”), if any, no less than 3 (three) weeks in advance of the date the
additional or substitute subcontractor is needed on the project, to allow time for internal
and BOC approvals without delay or interruption of the project.

Note: The Director will not grant any City contractor additional time to meet
project deadlines, and will not authorize or pay additional compensation or delay
damages of any kind arising from the contractor’s inability to add or substitute a
subcontractor because the contractor failed to submit the approval request and
supporting documentation at least 3 (three) weeks in advance of the date the
additional or substitute sub~contractor is needed.



The contracting department Project Manager, if any, for a particular contract will serve,
on behalf of the department Director, as the primary contact for the prime contractor.
The contracting department Director is responsible for assessing the completeness and
sufficiency of the supporting documentation received from the prime contractor and
subcontractor, for timely processing of the documentation through the appropriate
internal department review(s) and approval(s) and forwarding to the OEOQ, if required,
for evaluation and approval prior to any placement on the Board of Control agenda and
for submitting the appropriate Board of Control resolution for approval.

Substitution for a Cerfified Subcontractor. A contractor must provide the contracting
department director, through the Project Manager, written justification for any proposed
substitution for a certified sub-contractor.

When obtaining one or more substitutes for a certified subcontractor, a contractor shall
make a good-faith effort to fulfill or exceed its original certified subcontractor
utilization commitment or the contract goal(s) for the contract, whichever is greater.
(Section 187.13 C.0.) The contractor shall document its good-faith effort by submitting
complete, revised OEO Schedules 2 and 3 to the contracting department Director,
through the Project Manager, with its request to the City for approval.

Note: The OEO shall evaluate each subcontractor addition and substitution for
increased CSB, MBE, or FBE participation even if the original contract had no
certified sub-contractor participation.

Federally Funded Projects. For projects funded directly or indirectly by the federal
government where the contracting department is responsible for monitoring
Disadvantaged Business Enterprise ("DBE") participation, the department’s monitoring
unit shall perform the role otherwise performed by OEQO. The supporting documentation
for the evaluation and approval of an additional or substitute DBE subcontractor must
be forwarded to OEO for information purposes. The department Director shall also
submit any necessary supporting documentation with its request for Board of Control
approval.

Monitoring and Enforcement. The Project Manager shall, under direction of the
department Director, verify that the contractor’s subcontractor utilization complies with
the Board of Control’s subcontractor approval(s) by reviewing the contractor’s
documentation and by worksite visits. The presence on the Project worksite of any
subcontractor not previously approved by the Board of Control shall be immediately
reported to the department Director for action.

The Project Manager shall maintain copies of all verification records in the contracting
department.

Penalties for Non-Compliance. The Project Manager will document and report any
findings of non-compliance with this Policy by a contractor to the contracting



department Director. The department Director will then submit a copy of the findings,
and a recommendation for action or no action, to the Director of Law. If non-
compliance with Chapter 187 C.O. i1s found regarding a certified sub-contractor, the
department Director must also submit a copy of the findings to the Director of the OEQ
for determination of sanction(s) or penalty (ies) under that chapter and/or under the
contract terms.
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(As a substitute for Ord. No. 1660-08) To supplement the Codified Ordinances of

Cleveland, Ohlo, 1976, by enacting new Sections
Mayor Jackson and 187A.01 to 187A.06 and 187A.99, relating to the
Council Member Cimperman Local Producer, Local-Food Purchaser, and

Sustainable Business Preference Code.

WHEREAS, large purchasers of goods and materfals such as the Clty of Cleveland
Can strengthen the reglonal economy by procuring a greater percentage of their
purchases from local businesses; and

WHEREAS, purchasing local products will reduce the Clty of Cleveland’s carbon
foatprink by reducing the distance that goods travel from fadoﬁes and farms to the city,
thereby decreasing the amount of harmful emissfons; and

WHEREAS, the Greater Cleveland reglon has a vibrant manufacturing, !ndushiial,
and food production history and we are continuing to strengthen our local economy by
supporting local producers; and &

WHEREAS, pu&:has:ng Jocal gbads and materials Wil increase the Clty of
Cleveland’s self-reliance and resillency, as well as acting as a mode! for local purchasing
policles that subport both localand reglonél business development and economic
growth; and

WHEREAS, encouraging local businesses to follow sustainable practices will
expedite thelr participation In high-growth sectors of the economy such as renewable
energy, recycling, green bullding, zero waste ang other sustainable businesses, which in
turn will encourage more graduates to remaln in the Greater Cleveland region and
attract new talent to the region; now, therefore.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF CLEVELAND:

Section 1. That the Codified Ordinances of Cleveland, Ohio, 1976, are

supplemented by enacting new Sections 187A.01 to 187A.06 and 187A.98, to read as

foliows:



Ordinance No.1660-A-09

{As a substitute for Ord. No. 1660-09)

Mayor Jackson and -
Council Member Cimperman

CHAPTER 187A
L UCER, LOCAL-FQOD PUR D

PREFERENCE CODE

Section 187A.01 Definttions of Terms

As used In this Chapter, the following words, phrases, and terms shall be defined
as set forth below:

(@)  "Bidder” means a Person offering or proposing to contract with the City
respectively in response to an invitation to bid or tg a request for proposals.

SRely neans theapiplication of @ percentagé discount to the total
) & bid subrmitted by a Bidder for a Contragt splely for the purpose of bid
comparisons whén determining the lowest and best bid, o lowest responsible bid. The
use of a Bid Discount for Bid Comparison does not alter the total amount of the bid

subinitted by & Bidder or the Coffract exdcutay’ Ja5ed R a Bl | e :

(¢  “Business Enterprise” means a firm, sole proprietorship, partnership,
assoclation, corporation, company, or other businass entity of any kind including, but
not limited to, a limited Habllity corporation, Incorporated professional assodiation, joint
venture, estate, or trust. ‘

{¢)  “City” means the City of Cleveland, Ohio.

{e) “Commercially Useful Function” means when a Local Producer or Lacal-
Food Purchaser:

(1)  Assumes the actual and contractual responsibility for furishing the
supplies or materials;

(2} Is recognized as a provider of the contracted sUppifes and materlals
by the industry Involved;

(3) Ownsorleases g warehouse, yard, bullding or other facilities for
stocking inventory or otherwise conducts businese In a manner which Is usual
and customary In the industry and market for the supplies or materlals; and

{(4)  Distributes, delivers, and services products primarily with its own
staff and/or equipment.

{f)  “Commissioner” means the Commissioner of Purchases and Supplies or
the Commissloner’s designee.

(9) “Contract” means a binding agreement executed on or after the effective
date of this Local Producer, Local-Food Purchaser, and Sustainable Business Preference
Code by which the Clty either grants a privilege or is committed to expend or does
expend its funds or other resources, or confers a benefit having monetary value
including, but not limited to, a grant, loan, Interest in real or personal propetty, or tax
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Incentive in any form for or in connection with any work, project, or public purpose
including, but not limited to, a contract for the:

(1)} Construction of any public improvement, Incuding change orders or
subsidiary agreements approved by the City during the performance of such
Construction; ‘

(2)  Purchase of personal property;
{3) Purchase of any suppli?es, aquipment or services; or
(4) Lease of any personal property.

"Contract” shall include a binding agreement, funded or benefited by the City,
between a party to a Contract and a third party, but shall exclude contracts with other
public entities, except as provided in Section 187.09.

(h)  “Contracting Department” includes any administrative department under
charge of the Mayor or any office, board, or commission treated or construed as a
department of Clty government for any purpose under the Charter or ordinances of the
City for the benefit or program of which the City enters into a particular Contract.

(f "Contractor” means a separate or distinguishable Business Enterprise
employing one or more persons and participating in the performance of a Contract and
shall include a Person in privity of contract with a Contractor for implementation of a
Contract,

() “Director” means the official authorized to enter into a Contract on behalf
of a particular Contracting Department.

(k) _ “Evaluation Credit”
evaluatioh of proposals. subi
purpose of proposal cofparison whe . g Lompeting:
Evaiuation Credlts does not alter the amaunt of the proposal
the Contract executed based on the proposal,

{}  “Local Contracting Market” or *Contracting Market” means the geographic
market area consisting of Cuyahoga County, Geauga County, Lake County, Lorain
County, and Medina County, Ohio; provided, however, that with respect to growers or
producers of food only, the gecgraphic market area shall Include: Erle County, Huron
County, Richiand County, Ashland County, Wayne County, Holmes County, Stark
County, Summit County, Portage County, and Tuscarawas County.

(m)  “Local Food” means and includes food that is grown, extracted, produced,
recycled or manufactured within the Local Contracting Market,

e {n)  “Local Producer, Local-Food Purchaser, and Sustainable Business
T Preference Code”, “Preferance Code”, “Code” or *Chapter” means all of the provisions
of this Chapter 187A of the Codified Ordinances of Cleveland, Ohlo, 1976.
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(o) “Local Producer” means a Person that:

{1)  has its principal office (headquarters) located physically in the Local
Contracting Market and whose highest executive officars and highest level
managers maintain their offices and perform thelr respective executive and
managerial functions and duties In the Local Contracting Market; and

2y A grows food or fabricates goods, whether or not finished,
from organic or raw materials;

B. processes goods, materials, food or other products so as to
increase thelr commercial value by not less than 50%,;

C. suppiles goods by performing a Commerdially Useful
Function; or

b provides, by its qualified full-time employees, maintenance,
repair, personal, or professional servicas,

(p) “Local-Food Purchaser” means a Business Enterprise that, In
implementation of its Clty contract, purchases Local Food In an amount comprising not
less than twenty percent (20%) of the Business Enterprise’s City Contract amount.

(a}  “Local Sustalnable Business” means a Business Enterprise that:

(1) has its principal office (headquarters) located physically n the Local
Contracting Market and whose highest executive officers and highest level
managers maintain thelr offlces and perform thelr respective executive and
managerlal functions and duties in the Local Contracting Market; and

(2) has established sustainability goals for itself and Is a member of or
sigratory to a nationally-recognized sustalnability program, which goals and
program have been determined acceptable by the City Chief of Sustalnabllity or
other officer designated by the Mayor.

() "“OEO Director” means the Director of the Office of Equat Opportunky of
the City.

(83 “Person” means and includes a natural person, a Business Enterprise or
other entity, unless the context or usage requires otharwise,

Section 187A.02  Preference for Locat E{oﬁgcers: Local-Food Purchasers, and
Sustainable Businesses

(a}  Application of Bid Discount - A Contracting Department shall apply a Bid
Discount of two percent (2%) to a bid recelved from a Local Producer; twa percent
(2%]) tor a bid received from a Local Sustainable Business; and two percent (%) 1o a

bid received from a Locai-Food Purchaser; provided that the maximuntotel Bid
Discount applied under this division {a) shall not exceed four percent {4%). Bid
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Discounts applied under this division (a) shall be in addition to any Bld Discount applied
under Sectlons 187.03 and 187.05. The maxirmum amount of any Bld Discounts applied
to a bid under this divislon () shall not exceed $50,000.00, provided, hawever, that the
maximum cumulative amaunt of all Bid Discounts applied to the bid under this division
{a) and under Sections 187.03 and 187.05 shall not exceed $75,000.00.

(b)  Application.of Evaluation Credit - A Contracting, Department shall apply,an
Evaluation Credit of two percent {2%) of the tolal palnts awardad for a Proposi
received from a Local Producer, two pertent (2%) of the total points awarded &
proposalreceived Trom a Local Sustainable Buginess, and fwo dercent (2%) of the t
points awarded for a proposal recelved from 3:Loeal-Food Purchaser; provided: that e
madmum total Evaluation Credit applied under this divislon (b) shall not excéed four
percent (4%).

Section 187A.03  Dub | I of Equal oriunity: Compl

Mon

(3)  In addition to those duties specified in Section 123.08 and Section 187.02,

the OFO Director, through the Office of Equat Opportunity employees as necassary,
shail Implement and enforce the provistons of this Code. The OED Directors duties

shall include, but not be limited to:

(1) Reviewing all submittals and cther Information required or
necessary under this Code to determine whether a particular Person qualifies for
certification or approval as a Local Prodticer or a Local-Food Purchaser or a Local
Sustainable Business and Is in compllance with this Code;

(2} Notifylng an affected Contracting Department that the certificate or
approval pertalning 1o a particular person Is or Is not currently effective with
respect to the matters for which the same were issued;

{3) - Initiating and recelving co?ng?aims of nor-compliance with this
Code; and

(4)  Investigating complaints pertaining to non-compllance with this
Code and recommending appropriate sanctions,

(b}  The OEO Director shall monitor a Contractor's compliance with its bid
representations of Its qualification(s) as a Loca! Producer or Local-Food Purchaser ar
Local Sustainable Business during the performance of a Contract It was awarded
because of applying a Bld Discount or Evaluation Credit under Section 187A.02. If the
OEO Dlrector determnines that there is cause to believe that a Contractor falled to
qualify as a Local Prodlucer or Local-Food Purchaser or Local Sustainable Business as
represented In its bid or proposal, the DEQ Director shall notify the Contractor of the
apparent breach of or default under the contract. The OFQ Director may require a
Contractor or Bidder to submit such reports, information and documentation as
reasonably necessary to determine Its status as a Local Producer or Local-Food
Purchaser or Local Sustainable Business In the performance of its Contract,
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()  The OEO Director shall malntain complete and accurate records of the use
of Local Producer’s or Local-Food Purchaser’s or Local Sustainable Businasses’ goods,
materials, supplies, or services in performance of the Contracting Department’s
Contracts, Including the dollar vaiue of orders supplled by Local Producers or Local-Food
Purchasers or Local Sustainable Businesses, the nature of the goods, materials,
supplies, or services provided, and the name and address, and the qualifications of each
Local Praducer or Local-Food Purchaser or Local Sustainable Business as such,

sectlon 187A.04  Sanchions for Noncompliance

If the OEO Director determines that a Contractor Is In breach or default with
respect to any representation regarding Its status as a Local Producer or Local-Food
Purchaser or Local Sustainable Business when the Contracter would not have been the
lowest bidder or recommended proposer for a Contract but for application of any Bid
Discount(s) or Evaluation Credit(s) based upon that status, the OEO Director, in
addition to other remedies avallable with respect to the foregoing or other defaults
under any Contract in question, may recommend that the Contracting Department
Director cancel the contract and declare a forfelture of any performance bond.

Section 187A.05 Bﬂm&@ﬁﬂﬂ&m&m@mmm
e

Departments
The Commissloner and each Contracting Department shall:

(a)  Enceavor to maximize the purchase of Local Producers, Local-Food
Purchasers, and Local Sustainable Businesses geods, materials, supplies, or services in
Contracts of $10,000 or less; and

(b)  Develop fists of Local Producers, Local-Food Purchasers, and Local
Sustainable Businesses for whose goods, materlals, supplies, or services the City
typically contracts.

Section 187A.06  Contracts with Other Goverpmentat Eptities as Contractors

Contracts or other agreements between the City and other political subdivisions,
governmental, or quasi-governmental agencies, under which those entities recelve
money from or through the City for the purpose of contracting with Bustness
Enterprises to perform projects In the Clty, shall encourage Business Enterprises to
comply with the provisions of this Chapter In awarding, administering, and
implementing the contracts.

Sectlon 1874.99 Violations: Pepalty

(a8)  No Parson shall wilifulty falsify, conceal or cover up by a trick, scheme, or
device a matertal fact, or make any false, fictitious, or fraudulent statements or
representations or make use of any false writing or document knowing the same to
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contain any false, fictitious, or fraudulent statement or entry In any matter administered
under this Chapter.

(b}  No Person shall fraudulently obtain, attempt to obtaln, or ald another
Person fraudulently obtaining or attempting to obtain a Local Producer’s or Local-Food
Purchaser’s or Local Sustainable Business’ Bid Discount or Evaluation Credit,

{c)  Any Person who viclates the provisions of this saction s guilty of a
misdemeanor of the first degree.

“(d)  In addition to othef remedies available with respect to vielations of
divisions (a) and (b} of this section, the OFO Director may recommend to a Contracting
Department Director, and a Contracting Department Director may:

(1) Recommend to the Director of Law that the City take such legal
actfqn, whether civil or criminal, as the Director of Law deems apprapriate;

(2} . Disqualify-a Bidder, Contractor, or other Business Enterprise from
eligibility as Contractor, subcontractor, or Local Producer or Local-Food Purchaser
or Local Sustainable Busliness for providing goods, materials, supplies, or services
to the City for a perlod riot to exceed two (2) years;-or

(3)  Make a clalm for payment of damages, Including but not imited to
any fiquidated damages specified In the Contract.

Section 2. That Sections 187A.01 to 187A.06 and 187A.99 of the Codifled
Ordinarices of Cleveland, Ohio, 1976, shall take effect and be In force sixty (60) days
after passage of this ordinance,

Section 3, That this ordinance shall take effact and be In force from and after
the earfiest pericd alfowed by law.

JBM:RFH:ni
§1-25-10

FOR: Mayor Jackson




